
The principle of open justice 

The principle of open justice is a fundamental aspect of the system of justice in Australia and the 

conduct of proceedings in public is an essential quality of an Australian court of justice. There is no 

inherent power of the court to exclude the public: John Fairfax Publications Pty Ltd v District Court of 

NSW (2004) 61 NSWLR 344 per Spigelman CJ at [18]. 

Section 6 of the Suppression Act requires a court deciding whether to make a suppression or non-

publication order, to take into account that “a primary objective of the administration of justice is to 

safeguard the public interest in open justice”. Decisions since the commencement of the Act confirm 

the continuing importance of the open justice principle: Rinehart v Welker [2011] NSWCA 403 at 

[26], [32]; Fairfax Digital Australia and New Zealand Pty Ltd v Ibrahim (2012) 293 ALR 384 at [9]. 

Section 6 also reflects the legislative intention that orders under the Act should only be made in 

exceptional circumstances: Rinehart v Welker at [27]. 

Rinehart v Welker [2011] NSWCA 403 

Bathurst CJ and McColl JA at [1]; Young JA at [57] 

SUPPRESSION ORDERS- Court Suppression and Non-Publication Orders Act 2010, s 6- a primary 

objective of the administration of justice is to safeguard the public interest in open justice- 

principle of open justice one of the most fundamental aspects of the system of justice in Australia- 

the entitlement of the media to report on court proceedings is a corollary of the right of access to 

the court by members of the public- exceptions to open justice when court is acting in parental 

and administrative capacity, in blackmail and extortion cases and where disclosure of the 

information would seriously affect its commercial value- none of the exceptions apply.  

SUPPRESSION ORDERS- Court Suppression and Non-Publication Orders Act 2010, s 8(1)(a)- 

whether the making of an order is necessary to prevent prejudice to the proper administration of 

justice- meaning of the word "necessary"- necessary is a strong word- orders under the Act should 

only be made in exceptional circumstances- necessary does not mean convenient, reasonable or 

sensible- it is not sufficient that information is inherently confidential as distinct from personal or 

commercial information that has value as an asset that would be compromised. 

The meaning of "necessary" 

27 The operative condition for making a suppression order under s 8 of the CSPO Act is that it be 

"necessary" to do so, which "... is a strong word [which, in] collocation [with] necessity to prevent 

prejudice to the administration of justice ...'suggests Parliament was not dealing with trivialities'": 

Hogan v Australian Crime Commission [2010] HCA 21; (2010) 240 CLR 651 (at [30]). The observations 

in Hogan v Australian Crime Commission were made in relation to a legislative scheme which, while 

it required the jurisdiction of the Court to be exercised in open court (s 17, Federal Court of Australia 

Act ) did not contain a provision in like terms to s 6 of the CSPO Act. That provision, in our view, 

reinforces the legislative intention that CSPO Act orders should only be made in exceptional 

circumstances, a position which prevailed at common law: John Fairfax Publications Pty Ltd v District 

Court of NSW (at [21]). 

 

Court Suppression and Non-publication Orders Act 2010 (NSW) 

8   Grounds for making an order 



(1)  A court may make a suppression order or non-publication order on one or more of the following 

grounds: 

(e)  it is otherwise necessary in the public interest for the order to be made and that public interest 

significantly outweighs the public interest in open justice. 


