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Summary 

1. I set aside the decision of the National Library of Australia (the NLA) of 12 June 
2014 and substitute my decision under the Freedom of Information Act 1982 
(the FOI Act), refusing access to some documents sought and granting access 
others, some modified by deletions. 

Background 

2. Mr Shane Dowling publishes the Kangaroo Court of Australia (KCA) website.1 

3. The NLA operate a web archive called PANDORA. According to the NLA, 
PANDORA is: 

[A] selective collection of web publications and websites relating to Australia and 
Australians. It includes materials that document the cultural, social, political life 
and activities of the Australian community and intellectual and expressive 
activities of Australians.2 

4. On 3 March 2014, Mr Dowling made an FOI request to the NLA in the following 
terms: 

It is my understanding public access was stopped to my site on Pandora last 
September after a lawyers [sic] letter was sent to the NLA. NLA management 
then directed the Pandora site to stop public access. 

Requested material. 

A copy of the lawyers [sic] letter of demand/complaint to the NLA/Pandora in 
relation to my site. 

A copy of all notes, file notes, emails, letters and other correspondence in 
relation to the complaint about my site (Kangaroo Court of Australia). The 
correspondence requested includes but is not limited to correspondence with 
the complainant and their lawyers and internal correspondence at the NLA in 
relation to what action they will take and ultimately took. 

5. Section 27A of the FOI Act provides for consultation with affected third parties 
before the disclosure of documents in response to an FOI request. On 9 April 
2014, the NLA undertook third party consultation with the complainant 

                                                      
1
  http://kangaroocourtofaustralia.com/.  

2
  National Library of Australia, Pandora Overview, Pandora Australia’s Web Archive 

http://pandora.nla.gov.au/overview.html.  

http://kangaroocourtofaustralia.com/
http://pandora.nla.gov.au/overview.html
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through his legal representative. On 22 April 2014, the third party, through his 
legal representative objected to the release of documents in accordance with 
the request on the basis that a release would ‘involve an unreasonable 
disclosure of personal information…’. 

6. On 1 May 2014, the NLA wrote to the Mr Dowling providing him with a 
schedule listing 7 documents that it had identified within scope for the 
request: 4 emails;3 1 letter;4 1 briefing paper;5 and 1 extract from minutes of a 
meeting.6 The NLA decided to release 2 documents in part7 and refuse access 
to the remaining 5 documents. In making its decision, the NLA relied upon the 
legal professional privilege exemption (s 42), the deliberative processes 
conditional exemption (s 47C) and the personal privacy conditional exemption 
(s 47F) of the FOI Act.  

7. On 18 May 2014, Mr Dowling sought internal review of this decision. On the 
same day, Mr Dowling sought IC review of this decision under s 54L of the 
FOI Act. On 12 June 2014, the NLA affirmed its original decision. 

Decision under review 

8. The decision under review is the internal review decision of the NLA on 12 June 
2014 affirming its original decision to refuse Mr Dowling’s request. 

Scope of review 

9. The NLA identified 7 documents with the scope of the request: 

 documents 1 and 2 (an email and a letter) were refused in part under 
s 47F; 

 documents 3 and 4 (emails) were refused in full under s 42; and 

 documents 5, 6 and 7 (an email, a briefing paper and an extract of 
minutes) were refused in full under s 47C. 

10. In this IC review, I will consider whether these documents are exempt under 
the provisions that the NLA has relied upon. 

                                                      
3
  Documents 1 and 3-5. 

4
  Document 2. 

5
  Document 6. 

6
  Document 7. 

7
  Documents 1 and 2, an email and a letter. 
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Legal professional privilege (s 42) 

11. Section 42(1) relevantly provides: 

Documents subject to legal professional privilege 

(1) A document is an exempt document if it is of such a nature that it would 
be privileged from production in legal proceedings on the ground of legal 
professional privilege… 

Does the advice attract privilege? 

12. Legal professional privilege protects confidential communication between a 
lawyer and a client from compulsory production. 

13. The Australian Information Commissioner has issued Guidelines under s 93A to 
which agencies must have regard to for the purposes of performing a function, 
or exercising a power, under the FOI Act. The Guidelines explain that, at 
common law, determining whether a communication is privileged requires a 
consideration of the following: 

 whether there is a legal adviser–client relationship; 

 whether the communication was for the purpose of giving or 
receiving legal advice or for use in connection with actual or 
anticipated litigation; 

 whether the advice given is independent; and 

 whether the advice given is confidential.8 

14. In its reasons for decision, the NLA said: 

These documents are legal advice sought by the Library in relation to a third 
party request. 

Accordingly, I am satisfied that these documents are exempt under s 42. 

15. The NLA submits: 

Documents 3 & 4 are the request from myself as Director, Contracts and Legal 
Support at the Library to [name] (partner at Clayton Utz) and [name] (associate 
at Clayton Utz)… 

Their advice was sought following a defamation claim made against the 
Library…from lawyers acting on behalf of a third party. 

Clayton Utz is a firm listed on the Commonwealth’s Legal Services Multi Use List 
which the Library utilises and the Library was seeking advice with respect to a 
claim of defamation…and solely for that purpose… 

                                                      
8
 Office of the Australian Information Commissioner, Guidelines issued by the Australian 

Information Commissioner under s 93A of the Freedom of Information Act 1982 [5.118], footnotes 
omitted. 
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The Library received the legal advice and relied upon it when making decisions in 
relation to the matter.  It was also only communicated to senior management 
within the Library hence the conclusion that documents 3 & 4 constituted 
material under s42 of the Act. 

16. I have examined unedited copies of documents 3 and 4. Document 3 is an 
email chain containing five emails. In one email dated 5 September 2013, the 
NLA’s Director of Contract Management and Legal Support makes a request for 
advice. In the remaining emails, NLA officers discuss the complaint, the 
complainant and the web archive on PANDORA. However, these remaining 
emails do not discuss a request for, or the provision of, legal advice. 

17. Document 4 is a single email dated 6 September 2013 from the Director of 
Contract Management and Legal Support to NLA officers. In this email, the 
Director communicates a legal opinion that he says was obtained from Clayton 
Utz. 

18. I am satisfied that Clayton Utz, as an external law firm, has the necessary 
degree of independence. I am also satisfied that the partner and the associate 
of Clayton Utz both acted in their capacity as legal advisors when they 
provided advice to the NLA. 

19. The NLA submits that the sole purpose of the emails was the request for and 
the provision of legal advice. I accept this submission in relation to the email of 
5 September 2013 and in relation to document 4 (the email of 6 September 
2013). 

20. While none of the emails are marked ‘confidential’ or ‘subject to legal 
professional privilege’, the NLA submits that the advice was only distributed to 
senior management within the library. I am satisfied that the NLA’s senior 
management received the advice on the understanding that it was 
confidential. 

21. I am satisfied that the email of 5 September 2013 contained in document 3 
was created for the dominant purpose of receiving legal advice. I am also 
satisfied that document 4 is a communication of the legal advice to NLA senior 
management. 

22. As I discussed above at [16], document 3 is an email chain containing five 
emails. In my view, only the email of 5 September 2013 contains the request 
for legal advice. The remaining emails involve a discussion about the complaint 
and the complainant. For this reason, I am not satisfied that the remaining four 
emails in document 3 attract legal professional privilege. 

Has privilege been waived? 

23. I have found that the email dated 5 September 2013 contained in document 3, 
and document 4 (an email dated 6 September 2013) attract legal professional 
privilege. 
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24. Section 42(2) of the FOI Act provides that a document is not exempt under 
s 42(1) if ‘the person entitled to claim legal professional privilege in relation to 
the production of that document waives that claim’. 

25. The person entitled to claim legal professional privilege is the client in the 
lawyer–client relationship in which the communication was made. In this 
IC review, the client is the NLA. Section 42(2) will operate in this case if the NLA 
has waived privilege over the advice. 

26. The Guidelines explain: 

Waiver of privilege may be express or implied. For example, privilege may be 
waived in circumstances where: 

 the communication in question has been widely distributed, 

 the content of the legal advice in question has been disclosed or 

 a person has publicly announced their reliance on the legal advice in 
question. 

The High Court has held that waiver of LPP will occur where the earlier disclosure 
is inconsistent with the confidentiality protected by the privilege.9 This 
inconsistency test has been more recently affirmed by the High Court as the 
appropriate test for determining whether privilege has been waived.10 It is 
immaterial that the client did not intend to waive privilege.11 

Not all disclosures to a wider group necessarily imply a waiver. If the document 
has been disclosed to a limited audience with a mutual interest in the contents of 
the document, it may not be inconsistent to continue to claim that the document 
is confidential and privileged. Modern organisations often work in teams and 
several people may need to know about privileged communications, both in the 
requesting client organisation and in the firm of legal advisers… 

27. There is no information before me to suggest that there has been any 
disclosure inconsistent with the confidentiality protected by the privilege. As I 
discussed above at [20], the advice appears to have only been distributed to 
the NLA’s senior management. Accordingly, I have no reason to believe that 
the NLA has waived its claim to legal professional privilege over the advice. 

Findings 

28. The email of 5 September 2013 contained in documents 3, and document 4 are 
both exempt under s 42 of the FOI Act. 

29. The remaining emails contained in document 3 are not exempt under s 42 of 
the FOI Act. 

                                                      
9
 Mann v Carnell (1999) 201 CLR 1. 

10
 Osland v Secretary to the Department of Justice [2008] HCA 37. 

11
 Guidelines [5.130]–[5.131], footnotes omitted. 
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Deliberative processes exemption (s 47C) 

30. Section 47C of the FOI Act provides: 

Public interest conditional exemptions—deliberative processes 

General rule 

(1) A document is conditionally exempt if its disclosure under this Act would 
disclose matter (deliberative matter) in the nature of, or relating to, 
opinion, advice or recommendation obtained, prepared or recorded, or 
consultation or deliberation that has taken place, in the course of, or for 
the purposes of, the deliberative processes involved in the functions of: 

a) an agency; or 

b) a Minister; or 

c) the Government of the Commonwealth; or 

d) the Government of Norfolk Island 

(2) Deliberative matter does not include either of the following: 

a) operational matter (see section 8A); 

b) purely factual material. 

31. The NLA decided that documents 5, 6 and 7 (an email, a briefing paper and an 
extract of minutes) are conditionally exempt in full under s 47C. 

32. In its reasons for decision, the NLA said: 

These documents involve advice from the Executive of the Library to the 
Director-General with respect to responding to the threshold matter for the 
request for withholding items from the collection which give rise to a legal claim 
against the Library. As such, their contents are considered deliberative matter. 

33. The NLA submits: 

The documents [5, 6 and 7] were assessed as representing advice to the senior 
management group of the Library upon which a final decision has yet to be 
made. They remain internal to the Library decision making processes thus their 
release would potentially generate a misleading representation of the Library’s 
position prior to an agreed position being adopted. 

The specific documents relate to deliberative processes of the Library in 
considering the legal demand letter [documents 1 and 2] and determining 
appropriate actions to address the potential extent of the defamation issues in 
the immediate, median and longer terms. They contain a number of comments, 
opinions and personal views which were formed early in the process and prior to 
the obtaining of legal advice. In particular Document 6, a policy discussion paper 
to senior management on allegedly defamatory collection material, was deferred 
for further consideration pending legal advice.  



8 

34. For a document to be conditionally exempt under s 47C it must contain 
‘deliberative matter’, that was prepared or recorded for a ‘deliberative 
purpose’, and must not contain ‘purely factual material’. 

‘Deliberative matter’ 

35. As the Australian Information Commissioner explained in Parnell & Dreyfus and 
Attorney-General’s Department [2014] AICmr 71, ‘deliberative matter’ is: 

… a shorthand term for ‘opinion, advice and recommendation’ and 
‘consultation and deliberation’ that is recorded or reflected in a document.12 

36. The Guidelines explain: 

A consultation undertaken for the purposes of, or in the course of, a 
deliberative process includes any discussion between the agency, minister or 
government and another person in relation to the decision that is the object of 
the deliberative process.13 

37. In assessing whether a document contains deliberative matter, the Guidelines 
explain: 

The presence or absence of particular words or phrases is not a reliable 
indication of whether a document includes deliberative matter. The agency 
should assess the substance and content of the document before concluding it 
includes deliberative matter. Similarly, the format or class of the document, 
such as a ministerial brief or submissions, does not automatically designate the 
content as deliberative matter.14 

Prepared or recorded for a ‘deliberative process’ 

38. The Guidelines explain that a deliberative process involves the exercise of 
judgment in developing and making a selection from different options. The 
Guidelines then quote from Re JE Waterford and Department of Treasury 
(No. 2) [1984] AATA 67: 

The action of deliberating, in common understanding, involves the weighing up 
or evaluation of competing arguments or considerations that may have a 
bearing upon one’s course of action. In short, the deliberative processes 
involved in the functions of an agency are its thinking processes—the processes 
of reflection, for example, upon the wisdom and expediency of a proposal, a 
particular decision or a course of action.15 

39. The Australian Information Commissioner explained in Parnell that a document 
may be part of a deliberative process ‘even though the deliberative process 
has stalled or been overtaken by other events…’.16 

                                                      
12

 Parnell & Dreyfus and Attorney-General’s Department [2014] AICmr 71 [38]. 
13

  Guidelines [6.70], footnotes omitted. 
14

 Guidelines [6.67]. 
15

 Guidelines [6.62], Re JE Waterford and Department of Treasury (No 2) [1984] AATA 67 [58]. 
16

  Parnell & Dreyfus and Attorney-General’s Department [2014] AICmr 71 [38]. 
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40. The Guidelines explain that the deliberative processes must relate to the 
functions of the agency, minister or government, both the policy and non-
policy decision making processes: 

For the purposes of the FOI Act, the functions include both policy making and the 
processes undertaken in administering or implementing a policy. The functions 
also extend to the development of policies in respect of matters that arise in the 
course of administering a program. The non-policy decision making processes 
required when carrying out agency, ministerial or governmental functions, such 
as code of conduct investigations, may also be deliberative processes.17 

Purely factual material and other non-deliberative matter 

41. The deliberative processes exemption does not apply to ‘purely factual 
material’ (s 47C(2)(b)).  

42. The Australian Information Commissioner discussed the distinction between 
‘deliberative matter’ and ‘purely factual matter’ in Crowe and Department of 
the Treasury [2013] AICmr 69: 

… factual analysis and summation are an integral part of deliberation. The 
purpose of the exemption is to protect the deliberative process as much as the 
deliberative matter that contributes to it. The distinction is between 
‘statements of fact which can stand alone ... and those which are so close to 
the deliberative process that they form part of it’. The context to which a 
deliberative document belongs is as important as the content of the 
document.18 

43. The Guidelines provide examples of matter that would not be deliberative: 

 content that is merely descriptive 

 incidental administrative content 

 procedural or day-to-day content 

 the decision or conclusion reached at the end of the deliberative process 

 matter that was not obtained, prepared or recorded in the course of, or 
for the purposes of, a deliberative process.19 

Document 5 

44. I have examined an unedited copy of document 5. Document 5 is an email 
from the NLA’s Assistant Director-General Management and Administration to 
the Director of Contract Management and Legal Support dated 4 March 2014. 
This email states ‘FYI’ and includes two emails both dated 11 September 2013; 
the first, at 11.48AM from the Manager of Web Archiving to the Assistant 
Director-General Management and Administration; and the second, at 

                                                      
17

  Guidelines [6.63], footnotes omitted. 
18

 Crowe and Department of the Treasury [2013] AICmr 69 [81]. 
19

 Guidelines [6.68], footnotes omitted. 
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12.31PM from the Director-General to the Assistant Director-General 
Management and Administration. 

45. As I discussed above at [33], the NLA submits that it assessed document 5 as 
representing advice to the senior management group of the NLA upon which a 
final policy decision has yet to be made. Therefore, I must consider whether 
the comments, opinions and view recorded in the emails relate only to the 
NLA’s decision to block public access to the KCA PANDORA web archive, or 
whether they amount to policy consultation and advice. 

46. I believe that the material contained in the emails relate only to the decision to 
block access to the KCA PANDORA web archive. It is clear that by 11.48AM on 
11 September 2013, the decision to block access had been made, at least on an 
interim basis. 

47. Therefore, I am satisfied that the comments, opinions and views expressed in 
the emails relate to the operational task at hand, which by then was a fait 
accompli. Accordingly, any comments, opinions or views were made after the 
fact. For this reason, those comments, opinions and views could not have had 
a bearing on the decision to block access to the KCA PANDORA web archive, 
nor could they contribute to the weighing up or evaluation of competing 
arguments or considerations relating to the decision to block the KCA 
PANDORA web archive at that time. 

48. For these reasons, I am satisfied that document 5 is not a record of 
consultations or deliberations that had taken place. 

49. Document 5 does not contain deliberative material for the purposes of s 47C. 

Document 6 

50. I have examined a copy of document 6, edited so as to only to remove material 
irrelevant to the request on part of page 2. Document 6 is a briefing paper to 
NLA’s Corporate Management Group (CMG) dated 26 September 2013. The 
stated purpose of this briefing paper is to ‘update the CMG on the current 
status’ of two issues. The briefing paper presents the CMG with a factual 
descriptive summary of the issues under the headings of ‘background’ and 
‘issues’ and it presents the CMG with a recommendation and an opinion on the 
financial implications of a course of action. 

51. As I discussed above at [38], the deliberative process involves weighing up or 
evaluating competing arguments or considerations that may have a bearing 
upon a course of action. Although this briefing paper does not explicitly 
present alternative courses of action, it does inform the CMG of action taken 
by the NLA and it makes recommendations. I am satisfied that this is a 
deliberative process that is leading towards the implementation of a policy. 

52. However, I believe that the factual information can stand alone and be 
separated from the recommendations and the opinion on the financial 
implications. Accordingly, I am satisfied that only the recommendations and 
financial implications parts of document 6 is a record of consultations or 
deliberations that had taken place. 
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53. I am also satisfied that the material the NLA found to be irrelevant to the 
request is irrelevant to the request. 

54. The recommendations and financial implications parts of document 6 contain 
deliberative material for the purposes of s 47C. 

Document 7 

55. I have examined an unedited copy of document 7. Document 7 is an extract 
from the minutes of a CMG meeting held 1 October 2013. 

56. The minutes record that the CMG considered recommendations. However, 
these minutes do not record the actual recommendations, nor any discussions 
relating to the recommendations. 

57. For this reason, I am not satisfied that document 7 is a record of consultations 
or deliberations that had taken place. 

58. Document 7 does not contain deliberative material for the purposes of s 47C. 

Findings 

59. Documents 5 and 7 are not conditionally exempt under s 47C. 

60. The ‘Recommendations’ and ‘Financial implications’ parts of document 6 are 
conditionally exempt under s 47C. 

61. The material the NLA found to be irrelevant to the request on page 2 of 
document 6 is irrelevant to the request. 

Personal privacy exemption (s 47F) 

62. Section 47F(1) of the FOI Act relevantly provides: 

Public interest conditional exemptions—personal privacy 

General rule 

(1) A document is conditionally exempt if its disclosure under this Act would 
involve the unreasonable disclosure of personal information about any 
person (including a deceased person). 

63. Section 4 of the FOI Act provides that ‘personal information’ has the same 
meaning as in the Privacy Act 1988. Section 6 of the Privacy Act provides that: 

personal information means information or an opinion about an identified 
individual, or an individual who is reasonably identifiable: 

(a) whether the information or opinion is true or not; and 

(b) whether the information or opinion is recorded in a material form or not. 

64. The NLA decided that documents 1 and 2 (an email and a letter) are 
conditionally exempt in part under s 47F. 
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65. In its reasons for decision, the NLA said: 

The Library consulted a third party named in these materials and the third party 
raised objections in relation to the release of personal information. 

Accordingly, I am satisfied that the document falls within scope of the 
conditional exemption for personal privacy (section 47F). 

66. The third party has provided confidential submissions to both the NLA and the 
Office of the Australian Information Commissioner contending that the 
disclosure of his personal information would be unreasonable. 

67. While I cannot reveal the content of those submissions, the third party 
generally contends that the information published by Mr Dowling on the KCA 
website is defamatory and that the third party is not publicly know to be 
associated with the NLA’s decision to block public access to the KCA PANDORA 
web archive. 

68. I have examined unedited copies of documents 1 and 2. Documents 1 and 2 
consist of the third party’s complaint to the NLA. 

69. The material the NLA exempted under s 47F generally falls into three 
categories: 

I. Information relating to the third party; 

II. Information relating to the third party’s legal representative; and 

III. the name and contact details of the NLA’s Manager Web Archiving. 

70. The name of the third party and the references to the third party being named 
on the KCA website is clearly ‘personal information’ for the purposes of s 47F. 
This information identifies the third party, his association with the complaint, 
and his association with the posts on the KCA website. 

71. The name of the law firm partner, the name of the Manager Web Archiving, 
and their contact phone numbers and email addresses are also clearly personal 
information for the purposes of s 47F. This information identifies the persons 
and their respective association with the law firm and the NLA. 

72. The issue then is whether it would be unreasonable to disclose this personal 
information.  

73. As I discussed above at [5], the NLA consulted the third party through his legal 
representatives under s 27A of the FOI Act. The legal representative advised 
the NLA that it objected, inter alia to disclosing documents that reference the 
third party, the legal firm and the partner handling the matter on the basis that 
giving access to the documents in accordance with the request would involve 
an unreasonable disclosure of personal information. 
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The third party 

74. The central facts, as disclosed in the edited copies of the documents that the 
NLA has released to Mr Dowling, are that the third party complained to the 
NLA that the KCA PANDORA web archive contained defamatory material. The 
third party advised the NLA that the NLA is liable for the publications on the 
PANDORA archive. The third party specified action it required the NLA to take. 
Additionally, NLA correspondence records that the NLA informed Mr Dowling 
that the reason it had removed access to his site was that the NLA had 
received a legal demand indicating that there was defamatory material on the 
KCA website and that the NLA was of the view that it could not continue to 
make that material available on the PANDORA web archive.  

75. The information in documents 1 and 2 was provided to the NLA as the basis of 
the third party’s complaint. Giving access to these documents would disclose 
the identity of the third party and the substance of his complaint. While it is 
clear that the third party does not want this information to be disclosed, I do 
not think that this information is of a uniquely private or sensitive nature. 

76. I have considered whether the substance of the complaint is already well 
known. I have performed a simple internet search of the names of the third 
party and Mr Dowling. I found a 2014 article in Australian Financial Review 
newspaper directly related to the issues raised by the third party in his 
complaint. This article also names the law firm and the partner representing 
the third party and discusses defamation action. I am satisfied that the 
substance of the information contained in documents 1 and 2 is already well 
known. 

77. I am further satisfied that disclosing information about substance of the 
complaint would serve a public purpose by shedding light on the workings of 
the NLA’s decision making. 

78. I do not agree with the third party that disclosure of his personal information 
would be unreasonable. I believe that it is reasonable that Mr Dowling and the 
public have access to information relating to both the third party’s complaint 
and the NLA’s decision to remove KCA from the PANDORA web archive. 

79. I am further satisfied that disclosure of this information in response to an FOI 
request would serve a public purpose; disclosure supports the effective 
oversight of public decision making. 

80. I note that there is no material in documents 1 or 2 that appears to be uniquely 
private or of particularly sensitive personal information. 

The third party’s legal representative  

81. Giving full access to documents 1 and 2 would necessarily disclose personal 
information about the third party and his legal representative, specifically their 
names and their associations with this matter. However, as I discussed above 
at [76], this information is already in the public domain. For this reason, I do 
not consider that the disclosure of this personal information would be 
unreasonable. 
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The Manager of Web Archiving 

82. In relation to the Manager of Web Archiving, the Guidelines explain: 

Documents held by agencies or ministers often include personal information 
about public servants. For example, a document may include a public servant’s 
name, work email address, position or title, contact details, decisions or 
opinions. 

Where public servants’ personal information is included in a document because 
of their usual duties or responsibilities, it would not be unreasonable to disclose 
unless special circumstances existed. This is because the information would 
reveal only that the public servant was performing their public duties. Such 
information may often also be publicly available, such as on an agency website.20 

83. In this IC review, disclosing the name and contact information of the Manager 
of Web Archiving would do nothing more than identify that this public servant 
was performing his public duties. Further, in this IC review I have performed a 
simple internet search that quickly found a document identifying the 
individual, including his direct email address. For these reasons, I am satisfied 
that it would not be unreasonable to disclose the name and business contact 
details of the NLA’s Manager Web Archiving  

Findings 

84. The disclosure of the personal information in documents 1 and 2 would not be 
unreasonable. Documents 1 and 2 are not conditionally exempt under s 47F of 
the FOI Act. 

The public interest test (s 11A(5)) 

85. I have found that document 6 is conditionally exempt in part under 47C of the 
FOI Act. Section 11A(5) provides that, if a document is conditionally exempt, it 
must be disclosed ‘unless (in the circumstances) access to the document at 
that time would, on balance, be contrary to the public interest’. As the 
Guidelines explain, ‘[t]he pro-disclosure principle declared in the objects of the 
FOI Act is given specific effect in the public interest test, as the test is weighted 
towards disclosure’. 

Submissions 

86. The NLA submits: 

Publication of the documents, particularly documents 5 and 6, would probably 
result in public confusion and misrepresentation of the Library’s official position 
in relation to defamatory materials in the national collection. Further, there is 
every chance that these documents will then be published with commentary on 
the very website which is currently subject to defamation thereby increasing the 
risk that the deliberative nature of the documents is not understood. 

                                                      
20

  Guidelines [6.139]-[6.140], footnotes omitted. 
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In short, it is the Library’s view that release of the documents without context 
does not serve the public’s interest because it is more likely to misinform than 
inform the public. 

87. In response, Mr Dowling submits: 

This is stupid because if anything the disclosure would help the public better 
understand NLA’s official position. 

Considerations 

88. Section 11B(4) of the FOI Act – Public interest exemptions – factors – 
prescribes factors that must not be taken into account in deciding whether 
access to a conditionally exempt document would, on balance, be contrary to 
the public interest. These factors include giving: 

 access to the document could result in any person misinterpreting or 
misunderstanding the document; and 

 access to the document could result in confusion or unnecessary 
debate. 

89. Further, Mr Dowling’s right of access to documents is not affected by the NLA’s 
belief as to what Mr Dowling’s reasons are for seeking access.21 

90. Of the factors favouring disclosure set out in s 11B(3), two are relevant to 
document 6: 

 promoting the objects of the FOI Act (specifically, increasing scrutiny, 
discussion, comment and review of the Government’s activities); and 

 allowing a person to access his own personal information. 

91. The Guidelines include a non-exhaustive list of further factors that favour 
disclosure.22 Two of those factors are relevant to document 6: 

 revealing the reason for a government decision and any background or 
contextual information that informed the decision 

 enhancing the scrutiny of government decision making. 

92. The Guidelines include a non-exhaustive list of factors against disclosure.23 Only 
one of those factors might be relevant to document 6: that its disclosure could 
reasonably be expected to prejudice the protection of an individual’s right to 
privacy. Given my finding in relation to the reasonableness of disclosing 
personal information, I give this factor little weight. I give the greatest weight 
in this IC review to the factors favouring disclosure. 

                                                      
21

  Section 11(2)(b) of the FOI Act. 
22

 Guidelines [6.25]. 
23

 Guidelines [6.29], footnotes omitted 
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Findings 

93. Giving Mr Dowling access to the parts of document 6 that I have found to be 
conditionally exempt would not, on balance, be contrary to the public interest. 

Decision 

94. Under s 55K of the FOI Act, I set aside the NLA’s decision of 12 June 2014 and 
decide, in substitution for that decision, that: 

 documents 1, 2, 5 and 7 are not exempt; 

 the email dated 5 September 2013 contained in document 3 is exempt 
under s 42 of the FOI Act; 

 the remainder of document 3 is not exempt; 

 document 4 is exempt under s 42 of the FOI Act; and 

 document 6 is not exempt, but the material the NLA found to be 
irrelevant to the request on page 2 is irrelevant to the request. 

95. The NLA must now provide Mr Dowling with unedited copies of documents 1, 
2, 5 and 7; and copies of document 3 and 6 edited under s 22 of the FOI Act to 
remove exempt material, and material irrelevant to the request. 

Timothy Pilgrim 
Privacy Commissioner 

27 March 2015 

Review rights 

If a party to an IC review is unsatisfied with an IC review decision, they may apply under s 57A of the 
FOI Act to have the decision reviewed by the Administrative Appeals Tribunal. The AAT provides 
independent merits review of administrative decisions and has power to set aside, vary, or affirm an 
IC review decision. 

An application to the AAT must be made within 28 days of the day on which the applicant is given the 
IC review decision (s 29(2) of the Administrative Appeals Tribunal Act 1975). An application fee may 
be payable when lodging an application for review to the AAT. The current application fee is $861, 
which may be reduced or may not apply in certain circumstances. Further information is available on 
the AAT’s website (www.aat.gov.au) or by telephoning 1300 366 700. 


